March 24, 1985 

9729 Pinecrest Drive 

Sun City, Arizona 85351 



Mr. Janes R. Lesar 
1-31 Pourth Street, S.W. 

Washington, D.C. -0024 

Dear Jin: 

This won't be as much of a contribution to POIA reform thinking as I had 
hoped to make by now, but I liave much else to do before I return to Washington. 
I'll discuss those matters to which I have given most thought. 

Practical considerations . Unless pilot lobbying shows that a historical 
documents bill can be enacted during the next couple of years, which I doubt, 
it appears that our efforts until at least 198o ought to be negative, i.e., 
blocking further encroachments on the POIA and related laws. The CIA, feeling 
its oats after having largely won coemption from the POIA, is now drafting 
official secrets legislation (New York Tines , March 20, Al) which it will rush 
vigorously, and other agencAAe Including particularly the jealous FBI will 
undoubtedly also promote their own pet reactionary measures. Fending off such 
legislation will be stressful and time-consuoing enough in the present political 
climate. 

That climate continues unfavorable. In addition to normal bureaucratic 
antipathy to disclosure, the two intelligence committees, though now supposedly 
tinder more independent chairmen, will continue deferential to the C#A and FBI; 
the Senate’s POI subcommittee retrains under Hatch and the Senate under Republican 
control; the House's FOX subcostal?: tee has proven itself a weak reed and the 
House is confused and Indecisive; and Reagan is president. And we, meanwhile, 

are few and unorganized. What worse situation could one ask. for? 
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Two years hence the Senate may be Democratic, the house may be more coherent, 
Reagan will be a noticeably lame duck, and we, organized and with lots more 
research under our belts, may be in a better position to do something positive. 

Reform. The FOIA is one of the few laws supposedly benefiting the public 
whose beneficiaries have not formed an organized constituency. If only Its 
national security aspects are considered, its public Is scholars and journalists, 
but they have never banded together to promote and defend the lav. This is 
undoubtedly so because requesters in those categories view the FOIA as a tool 
to be used briefly, so briefly indeed that they do not thke the time to become 
conversant with It and usually discard it when they find it doesn't vork. 

That leaves promotion and defense of the law to multi- in ter as t groups and 
lawyers. Multi- interest yroups such as the American Historical Association or 
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the Society of Professional Journalists give the FOIA short shrift among legis- 
lative interests because their members traditionally have not used it such as 
a tool or realized its potential as such, and their approach to all lobbying is 
quite genteel, lawyers, however selfless and able their pronotion of the FOIA, 
have because of their basic professional training given the law the excessively 
legalistic coloring that is now one of its greatest shortcomings. 

Through their own organizations scholars and journalists have never done 
cuch to promote FOIA reform, and the sane relative indifference can probably 
be expected from then in the future. But scholars and journalists who have 
actually tried to use the law would probably be more interested. They wouldn’t 
want to spend much tine or money on a reform organization, yet they might 
readily lend their names, draw in others, and lobby from wherever they are. 

Wiy not, therefore, form such people into a single- interest group? Such a group 
would certainly be a useful counterpoise to the ACLU, the only organization that 
lias pushed for changes in the FOIA with any vigor though it i3 entirely self- 
appointed as a representative of the law’s users. Another advantage of organizing 
users would be that they could contribute much research information from their 
own experience, of which more below. 

How define and find users? To preclude taking into a users' group tliose 
whose interest in the law Is entirely personal. Its members ought to have made 
FOIA rather than FOIA/PA or PA requests. The requests prospective members have 
made should be for information tliat will eventually reach the public, and they 
slinuld be for some yet- to-be worked out minimal amount of information. Identifying 
users should hot be too difficult. One way would be to compile a list of 
publicized writings based wholly or in part on FOIA releases; another would be 
to ask the agencies for lists of their users. The latter might require litigation, 
especially with the CfcA. 

I have been intrigued for quite some time by the fact that the FOIA is 
supported by people on the left, not the right. Tills was clearly noted in the 
CIA’s releases about its relations with the ACLU in passages commenting that 
Republicans might not favor the CIA relief bill because the ACLU — implicitly a 
'leftist” organization — supported it. Has anyone given thought to why the right 
should oppose disclosure? Is it because the right is more statist than the 
moderate left, even though it opposes "big government*' at the sane time? Has 
anyone checked what has been written on the right (possibly Heritage Foundation, 
AEI) about secrecy and disclosure? Think what a boon it would be if the FOIA 
could be deldeologl zed. 

Research . I have never read a first-rate stiudy of federal secrecy and 
disclosure in the national security area, nor have I even heard of one. A vast 
amount of easily available information exists about the history of the FOIA, 

Its implementation (better put, obstruction) by the agencies, its treatment by 
the courts, its growth in other industrial countries, and the like. Much more 
information could come from members of a users’ organisation, and they might also 
be called on to undertake studies of segments of a general treatment of the law. 



A book night be written by one, two, or more people. Its publication could 

be timed to coincide with the beat political weather for major reform legislation, 

and maximum publicity could be arranged for it. A book is sometimes a catalyst 
(cf. Silent Spring) . 

€hanpcs needed in the law . There are many reasons for legislating that 
documents of a certain age become almost entirely available, and certainly 
historical documents legislation ought to be a principal plank In any reform 

program. I continue to be surprised that historical documents have not been 

singled out for more attention over the years; last fall, for Instance, the 
English subcommittee and ACLU gave them attention only en passant . 

Making documents of a specified ago — with few but still litlgable exceptions 
— wholly and raandatorily open would save enormous amounts of monev and tine 
because it would do away with the cumbersome 10- to 15-page-a-day processing 
and tortured withholdings that are now the rule at most agencies and spare the 
coufts the burden of inspecting the agencies' work, a task they have never really 
undertaken though theoretically obliged to do so. Neither the clerks with 
high school educations who are the agencies' chdef processors nor judges are 
intellectually equipped to make essentially historiographic judgments. Another 
advantage of removing a large body of material from the requirements of FOIA 
processing Is tnat It would be taken away from ultimate disposition by the courts, 
which are becoming steadily more hostile to the law generally as they become 
Reaganized. 

How old should documents be before they are completely declassified. The 
general rule seems to be 30 years, for no particular reason, but I would argue 
for >0 or perhaps 25 years If for just one reason. That is that nan* researchers 
would like to use hlstotical documentation as a basis for oral history, and they 
cannot conduct taped interviews with people who are senile or dead. 

Another piece of legislation needed is a statute on classification. As you 
know, classif ication lias always been governed by executive order and those orders 
have tended to change according to the whim of each new administration. It is 
time to call a halt to that tradition. 

There is much more I could say on needed legislative changes as veil aa 
other topics, but I've got to go. 

By the by, do you know anything about the Canadian FOIA? A lot of the 
Oalindez case occurred in Ottawa and Montreal, and I'd like to know what the 
Canadian government leaS&ed about those aspects if I'm not excluded as a foreigner. 

Cheers! 



Alan L. Fitzgibbon 




